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PROPOSED RULES OF PROFESSIONAL CONDUCT

PREAMBLE AND SCOPE
Executive Summary

The Preamble of the Model Rules of Professional Conduct is intended to provide a
general statement of principles of professional responsibility, and sets the tone for the Rules and
Comments that follow. The Scope section is intended to provide a general orientation to the
structure and purpose of the Model Rules. The cuirent New York Code of Professional
Responsibility confains a2 Preamble and a Preliminary Statement, which setve a similar purpose.
The draft set forth below is an amalgam of the Model Rules Preamble and Scope and the New
Yotk Code’s Preamble and Preliminary Statement, incorporating what we believe to be the best
components of each.

Text of Proposed Preamble and Scope
PREAMBLE: A LAWYER’S RESPONSIBILITIES

[11  Alawyer, as a member of the legal profession, is a representative of clients and an
officer of the legal system with special responsibility for the quality of justicer As a
representative of clients, a lawyer assumes many roles, including advisor, advocate, negotiator,
and evaluator. As an officer of the court, each lawyer has a duty to uphold legal process; to
demonstrate respect for the legal system; to seek improvement of the law; and to promote access
to the legal system and the administration of justice. In addition, a lawyer should further the
public’s understanding of and confidence in the 1ule of law and the justice system because, in a
constitutional democracy, legal institutions depend on popular participation and support to
maintain their authority.

[2]  The touchstone of the lawyer-client telationship is the lawyer’s obligation
zealously to assert the client’s position under the rules of the adversary system, to maintain the
client’s confidential information except in limited circumstances, and to act with loyalty during
the period of the representation.

[3] A lawyer’s responsibilities in fulfilling these many roles and obligations are
usually harmonious. In the course of law practice, however, conflicts may arise among the
lawyer’s responsibilities to clients, to the legal system and to the lawyer’s own interests. The
Rules of Professional Conduct often prescribe terms for resolving such conflicts. Nevertheless,
within the framework of the Rules many difficult issues of professional discretion can arise. The
lawyer must resolve such issues through the exercise of sensitive professional and moral
judgment, guided by the basic principles underlying the Rules.




[4] The legal profession is largely self-governing. An independent legal profession is
an important force in preserving government under law, because abuse of legal authority is more
readily challenged by a profession whose members ate not dependent on government for the
right to practice law. To the extent that lawyers meet these professional obligations, the occasion
for government regulation is obviated.

[51 The relative autonomy of the legal profession carries with it special
responsibilities of self-government. Every lawyer is responsible for observance of the Rules of
Professional Conduct and also should aid in securing their observance by other lawyers. Neglect
of these responsibilities compromises the independence of the profession and the public interest
which it serves. In the final analysis, compliance with the Rules depends, first, upon the
lawyer’s understanding of the Rules and desite to comply with the professional norms they
embody for the benefit of clients and the legal system, and, secondarily, upon reinforcement by
peer and public opinion. So long as its practitioners are guided by these principles, the law will
continue to be a noble profession.

SCOPE

[6] The Rules of Professional Conduct are rules of reason. They should be interpreted
with reference to the purposes of legal representation and of the law itself Some of the Rules are
imperatives, cast in the terms "shall” or "shall not " These define proper conduct for purposes of
professional discipline. Others, generally cast in the term "may," are permissive and define areas
under the Rules in which the lawyer has discretion to exercise professional judgment. No
disciplinary action should be taken when the lawyer chooses not to act or acts within the bounds
of such discretion. Other Rules define the nature of relationships between the lawyer and others.
The Rules are thus partly obligatory and disciplinary and partly constitutive and descriptive in
that they define a lawyer's professional role. Many of the Comments use the term "should."
Comments do not add obligations to the Rules but provide guidance for practicing in compliance
with the Rules. The Rules state the minimum level of conduct below which no lawyer can fali
without being subject to disciplinary action.

(7] The Rules presuppose a larger legal context shaping the lawyer's role. That
context includes court rules and statutes relating to matters of licensure, laws defining specific
obligations of lawyers and substantive and procedural law in general. The Comments are
sometimes used to alert lawyers to their responsibilities under such other law.

[8]  The Rules provide a framework for the ethical practice of law. Compliance with
the Rules, as with all law in an open society, depends primarily upon understanding and
voluntary compliance, secondarily upon reinforcement by peer and public opinion and finally,
when necessary, upon enforcement through disciplinary proceedings. The Rules do not,
however, exhaust the moral and ethical considerations that should inform a lawyer, for no
worthwhile human activity can be completely defined by legal 1ules.

[9]  Furthermore, for purposes of determining the lawyet's authority and
responsibility, principles of substantive law external to these Rules determine whether a client-
lawyer relationship exists. Most of the duties flowing from the client-lawyer relationship attach




only after the client has requested the lawyer to render legal services and the lawyer has agreed
to do so. But there are some duties, such as that of confidentiality under Rule 1.6, that attach
when the lawyer agrees to consider whether a client-lawyer relationship shall be established. See
Rule 1.18. Whether a client-lawyer relationship exists for any specific purpose can depend on the
circumstances and may be a question of fact.

[10] Under various legal provisions, including constitutional, statutory and common
law, the responsibilities of government lawyers may include authority concerning legal matters
that ordinarily reposes in the client in private client-lawyer relationships. For example, a lawyer
for a government agency may have authority on behalf of the government to decide upon
settlement or whether to appeal from an adverse judgment. Such authority in various respects is
generally vested in the attorney general and the state's attorney in state government, and their
federal counterpaits, and the same may be true of other government law officers. Also, lawyers
under the supervision of these officers may be authorized to represent several government
agencies in infragovernmental legal controversies in circumstances where a private lawyer could
not represent multiple private clients. These Rules do not abrogate any such authority.

[11] Failure to comply with an obligation or prohibition imposed by a Rule is a basis
for invoking the disciplinary process. The Rules presuppose that disciplinary assessment of a
lawyer's conduct will be made on the basis of the facts and circumstances as they existed at the
time of the conduct in question and in recognition of the fact that a lawyer often has to act upon
uncertain or incomplete evidence of the sifuation. Moreover, the Rules presuppose that whether
or not discipline should be imposed for a violation, and the severity of a sanction, depend on all
the circumstances, such as the willfulness and seriousness of the violation, extenuating factors
and whether there have been previous violations.

[12] Violation of a Rule should not itself give rise to a cause of action against a lawyer
nor should it create any presumption in such a case that a legal duty has been breached. In
addition, violation of a Rule does not necessarily warrant any other nondisciplinary remedy, such
as disqualification of a lawyer in pending litigation. The Rules are designed to provide guidance
to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They
are not designed to be a basis for civil liability. Furthermore, the purpose of the Rules can be
subverted when they are invoked by opposing paities as procedural weapons. The fact that a
Rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer under the
administration of a disciplinary authotity, does not imply that an antagonist in a collateral
proceeding or transaction has standing to seek enforcement of the Rule. Nevertheless, since the
Rules do establish standards of conduct by lawyers, a lawyer's violation of a Rule may be
evidence of breach of the applicable standard of conduct

[13] The Comment accompanying each Rule explains and illustrates the meaning and
purpose of the Rule. The Preamble and this note on Scope provide general orientation. The
Comments are intended as guides to interpretation, but the text of each Rule is authoritative.




Corresponding New York Provisions
PREAMBLE

The continued existence of a free and democratic society depends upon recognition of the
concept that justice is based upon the rule of law grounded in respect for the dignity of the
individual and the capacity of the individual through 1eason for enlightened self-government,
Law so grounded makes justice possible, for only through such law does the dignity of the
individual attain respect and protection. Without it, individual rights become subject to
unrestrained power, respect for law is destroyed, and rational self-government is impossible.

Lawyers, as guardians of the law, play a vital role in the preservation of society The fulfillment
of this role requires an understanding by lawyers of their relationship with and function in our
legal system. A consequent obligation of lawyers is to maintain the highest standards of ethical
conduct.

In fulfilling professional responsibilitics, a lawyer necessarily assumes various roles that require
the performance of many difficult tasks. Not every situation which the lawyer may encounter
can be foreseen, but fundamental ethical principles are always present for guidance. Within the
framewotk of these principles, a lawyer must with courage and foresight be able and ready to
shape the body of the law to the ever-changing relationships of society.

The Code of Professional Responsibility points the way to the aspiring and provides standards by
which to judge the transgressor. Each lawyer's own conscience must provide the touchstone
against which to test the extent to which the lawyer's actions should rise above minimum
standards. But in the last analysis it is the desire for the respect and confidence of the members
of the profession and of the society which the lawyer serves that should provide to a lawyer the
incentive for the highest possible degree of ethical conduct. The possible loss of that respect and
confidence is the ultimate sanction. So long as its practitioners are guided by these principles,
the law will continue to be a noble profession, This is its greatness and its strength, which permit
of no compromise.

PRELIMINARY STATEMENT

The Code of Professional Responsibility consists of three separate but intetrelated parts:
Canons, Ethical Considerations, and Disciplinary Rules. The Code is designed to be both an
inspirational guide to the members of the profession and a basis for disciplinary action when the
conduct of a lawyer falls below the required minimum standards stated in the Disciplinary Rules.

Obviously the Canons, Ethical Considerations, and Disciplinary Rules cannot apply to non-
lawyers; however, they do define the type of ethical conduct that the public has a right to expect
not only of lawyers but also of theit non-professional employees and associates in all matters
pertaining to professional employment. A lawyer should ultimately be responsible for the
conduct of the lawyer's employees and associates in the course of the professional representation

of the client.




The Canons are statements of axiomatic norms, expressing in general terms the standards of
professional conduct expected of lawyers in their relationships with the public, with the legal
system, and with the legal profession. They embody the general concepts from which the Ethical
Considerations and the Disciplinary Rules ate derived.

The Ethical Considerations are aspirational in character and represent the objectives toward
which every member of the profession should strive. They constitute a body of principles upon
which the lawyer can rely for guidance in many specific situations.

The Disciplinary Rules, unlike the Ethical Considerations, ate mandatory in character. The
Disciplinary Rules state the minimum level of conduct below which no lawyer can fall without
being subject to disciplinary action. The Disciplinary Rules should be uniformly applied to all
lawyers, regardless of the nature of their professional activities. The Code makes no attempt to
prescribe either disciplinary procedures or penalties for violation of a Disciplinary Rule, nor does
it undertake to define standards for civil liability of lawyets for professional conduct. The
severity of judgment against one found guilty of violating a Disciplinary Rule should be
determined by the character of the offense and the attendant circumstances. An enforcing
agency, in applying the Disciplinary Rules, may find interpretive guidance in the basic principles
embodied in the Canons and in the objectives reflected in the Ethical Considerations.

No codification of principles can expressly cover all situations that may arise. Accordingly,
conduct that does not appear to violate the express terms of any Disciplinary Rule nevertheless
may be found by an enforcing agency to be the subject of discipline on the basis of a general
principle illustrated by a Disciplinary Rule or on the basis of an accepted commeon law principle

applicable to lawyers.




