1000 State Tower Building
109 South Warren Street

- Syracuse, NY 13202-1860
phone: 315-471-2667

fax: 315471-0705
www.onbar.org
info{@onbar.org

President
Ellen S. Weinstein

President-Elect
Peter D. Carmen

Vice President
David M. Pellow

Treasurer
Stuart . LaRose

Secretary
Neil M. Gingold

Immediate Past President
Thomas E. Myers

Executive Director
Helen B. Druce

Directors
William J. Bulsiewicz
Stefano Cambareri
Laura E. Cardona
Karen DeCrow
Cindy A. Granger
David S. Grasso
Kristin B. Greeley
Lisa DiPoala Haber
Mary C. John
Casey E. Jordan
Hon. Deborah H. Karalunas
Thomas J. Miller
Julian B. Modesti
Judith M. Saylcs
Mark A. Ventrone
Ex Officio
Hannah R. Arterian
Michael E. Getnick
Hon. Stewart F. Hancock, Jr.

Onondaga County

Bar Association

April 28, 2006

Hon. Glenn Suddaby, Esq.
United States Attorney
for the Northern District of New York
100 South Clinton Street
Syracuse, New York 13202

Re: DOJ’s Policies regarding Corporate

Prosecutions and
the Waiver of Attorney-Client Privilege

Dear Glenn:

Thank you for allowing us, as representatives of the Onondaga County
Bar Association, to give voice to our Association’s concerns, and the concerns
of criminal defense practitioners in our community and beyond, relative to the
impact of the McCallum Memorandum which was, in part, the DOJ’s response
to an amendment (now revoked by the Sentencing Commission) to USSG
§8C2.5 (the suggested interrelationship of Corporate “acceptance of
responsibility” and the potential requirement of a waiver, by the Corporation, of
the attorney-client and work product privileges). We appreciate the cooperation
of your First Assistant United States Attorney Andy Baxter in generally advising
us on the parameters and considerations of your Office’s policy with respect to
complying with the McCatlum Memorandum.

We trust that you are aware that as the result of unusually strong
nationwide opposition from the defense community and the organized bar, the
Sentencing Commission announced (on April 12, 2006) that Application Note
12 of USSG §8C2.5 has now been revoked. This was, in part, the result of the
recommendations and concerns of the American Bar Association relative 10 this
issue as well as the letter of protest and opposition of prominent former
Attorneys General and Justice Department officials (including Edwin Meese,
Dick Thomburgh, and Griffin Bell) asking for a revision of USSG §8C2.5.
(“We believe that this new amendment [to USSG §8C2.5] is eroding and
weakening the attorney-client and work product protections afforded by the
American system of justice, . . .” ) The letters of Messrs. Meese, ct al. and the
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March 3, 2006, letter of Robert Evans, Esq., on behalf of the ABA, are attached for your further

review and consideration.

Notwithstanding the revocation of the Guidelines policy and Application Note, however, the
well established DOJ policies of the Thompson Memorandum (its latest iteration being the
McCallum Memorandum) would appear to still be in place and we continue to be concerned that
irrespective of the Guidelines’ revisions, the Department of Justice — and, more pertinently, your

'Office - will continue to expect, require, or otherwise suggest that a targeted corporation may still
have to waive its privileges in this area in order to avoid prosecution or expect prosecutorial
leniency. We emphasize the following concerns and pose the following questions:

& According to published reports, the Office of the United States Attorney for the Southem
District of New York has announced that all corporate targets wishing to obtain credit for their
cooperation will have to provide a complete waiver of the attorney-client privilege.' Does the Office
of the United States Attorney for the Northern District of New York subscribe to the same policy?

® What factors would “necessitate” a waiver of this privilege from your Office’s point of

view?
® How often has your Office required such a waiver in the past?

® Will such a waiver be incorporated into your Office’s “standard” Corporate Plea

Agreements in the future?

@ Ifa corporation does provide such a waiver at your Office’s request, can it be coupled with
a protective order which would shield the fruits of the waiver from civil litigants?

e Would your Office consider the tendering of a “Disclosure Document” (a synopsis of
employee statements and internal investigation findings) as a sufficient “waiver” and a submission

in lieu of original statements?

eHow will individual employees who have cooperated with a corporation’s internal
investigation be protected from prosecution as individuals?

® What admonitions should/can in-house counse! give to employees being interviewed?

IStarr and Flack, Government's Insistence on a Waiver of Privilege, WHITE COLLAR
CRIME 2001, J-1 at ]-4 (ABA 2001).
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As you can seg, this policy and its execution raise serious and problematic concerns for all
involved and we would welcome the opportunity to meet with representatives of your Office to
clarify this matter. In its present form, the policy is such an ominous threat to the administration of
Justice and the rights of individuals acting in good faith that we most respectfully but most strongly
protest its implementation in all but the most dire and extreme circumstances.

Thank you for your kind consideration of our concerns. Werem ain available to you to further

discuss this matter.

Very truly yours,
Ellen Weinstein, Esq. Edward Z. Menkin, Esq.
President, OCBA Chair, OCBA Ad Hoc Committee on

Attorney-Client Privilege Waiver under USSG§8C2.5
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