Report on the Commission to Examine Solo and Small Firm Practice
Introduction

Jim Dwyer and I were privileged to serve on Chief Judge Judith Kaye’s Commission to Examine Solo and
Small Firm Practice. In total, thirty active solo and small firm practitioners came together as members of the
Commission from across the State to examine the challenges faced by the majority of the state's legal profession and
to make recommendations for improvements to facilitate solo and small firm practice in the New York courts. In
our first meeting, the Commission identified the most significant issues affecting solo and small firm practitioners
and allocated its work among five subcommittees to examine these issues in detail: Case Processing and Scheduling;
Attorney Regulation; Technology; Strengthening the Profession; and Law Office Economics. This article
summarizes the Commission’s recommendations set forth in its February 2006 report.

Streamlining Court Procedures

Many of the Commission’s recommendations outline how the court system can structure calendaring,
docketing, case management, and court appearances to enhance productivity for practitioners. The Commission
makes numerous recommendations in this regard. These include allowing attorneys to e-mail and/or fax consent
discovery schedules to the court. The Commission believes that adoption of this proposal will eliminate needless
trips to the courthouse and have an immediate, beneficial impact on solo and small firm practitioners. The
Commission farther recommends that counsel be given the opportunity to complete a preliminary conference form
and, where there is agreement on the issues, to submit the form in lieu of an appearance at the preliminary
conference. This is already the practice in many upstate courts, but larger downstate and metropolitan area courts
still require appearances even when the parties have agreed on the contents of the scheduling order,

Many solo and small firm practitioners expressed frustration to the Commission over the amount of time
spent waiting in court. Attorneys commented on the stress associated with having to be in two places at once and/or
the stress of wasting time waiting for their cases to be called. Many attorneys noted their concerns for billing clients
for “down time” in court. ' '

The data gathered by the Commission reveals that certain types of cases and tasks lend themselves to
staggered calendars. Motions, preliminary and pretrial conferences, and certain Family Court appearances are the
three most often noted situations where staggered calendars would eliminate waiting time for attomeys, especially in
the New York metropolitan area. Since “one size does not fit all,” the court system should carefully consider
whether a hard and fast rule for staggered calendars is appropriate in all courts statewide. Courts and judges should
have discretion to deviate from any staggered calendaring rule so that courts can accommodate the differences in
rural and urban courts and in different types of cases. In order to fully consider all of the concerns that many solo
and small firm practitioners and court personnel provided to the Commission, the Commission recommends that the
court system implement a pilot project in the larger metropolitan areas prior to establishing statewide rules.

Technology as a Tool

Technology has rtevolutionized many aspects of the legal profession, including legal research,
communications, and document production. Many of the Commission's recommendations are geared toward taking
advantage of new technology.

While courts in some counties utilize faxes, not all do. In some counties, clerks will refuse to provide
information regarding the status of orders to show cause, thereby necessitating daily personal appearances to obtain
such information. The courts should use fax machines to provide practitioners with marked orders to show cause,
preliminary conference orders, and other signed orders where an attorney now must employ a service or utilize
personnel to pick up signed copies. Fax filing should be expanded to all types of claims and actions while fax
service should be restricted to certain procedural pro forma matters to avoid overwhelming offices with large
volumes of facsimiles and lengthy documents.

While not yet universal, Filing by Electronic Means (“FBEM”) exists in several courts throughout the state.
A substantial percentage of attorneys who responded to the Commission’s survey expressed concerns regarding
acquisition costs for computer hardware and software necessary to perform FBEM, as well as the time required to
learn this new technology. A number of attorneys in upstate New York warned that they do not have access to high
speed internet connection.  Still others questioned whether the court system would provide training for attorneys to
learn FBEM and whether this training would be provided frequently and at convenient times. While expressing
concerns, many attorneys recognized that FBEM could result in saving time and, ultimately, money.






